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(b)

7T

~'5]cn1i-~-IDxf A0
<n rza in : File No: V2(39)/79/Ahd-l/20~;ifi_·-17 i\ \)f}

Stay Appl.No. NN2016-Hl~fl

3'fllTR 31ml~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-050-2017-18
~ 31.07.2017 urm m ~ nRrur Date :rillssue 01/91(~ Dl;

~ 3m tor srgm rte) err na #
Passed by Shri. Uma Shanker, Commi~~!oner (Appeal)

%
Asstt. .Commissioner. Div-II area snra,tan. Ahmedabad-I mxr urm 1;!_B 3nmT "'fi
AC/09/Div-11/2016-17~: 31/8/2016, t~W~ ... · ,· .mt I '·1· "[''.
Arising out of Order-in-Original No. AC/0~/Div-11/2016-17 ~: 3.1 /8/2016 issued by Asstt.
Commissioner,Div-II Central Excise, Ahoo~~dabad-1 • -__ ·_· .· '!° ,

,,_ "" s,a "° <m1 Name & Address of,he Appellant/ Respondent!i,i .... ' . .
Ml?,;i_.Balaji Laminators-: :: /

1,:hmedabad ·· ._._·. · :

~. ci:rFcm ni 3'fllTR 3m x'! 3R-@ll:I 3TJ'l-l<f ~-1~ m ~ ni 3nml -~ ~ 'lf_2.Tlft-l!.ITTI -;fJir ~ l"f(! 'fle-Jl'I~~
, 3'fllTR m TRta:ruT 31NG"I ~ <ITT" 'flcpffi i 1 ; H~ _ . · · .

Any person a aggrieved by this Order:)//-Appeal may file an.appeal or revision application, as
the one-may be against such order, to the app~W,triate authority in thefo!lowing way :

. ~ mclITT cpf~&TUT 3TJclG'I : : 1~; · -: - . :
Revision application to Government of lndi~f] ·. --_ . ,

()
~ -~ -A :l,l. ,·'· $ '.=r - · ·1 tp '>, J<l ~ ~ ~1"11•1w1, 1994 'Pl eITTT 3Tmfi\'sJl<l ~ l"f(! i:rr=@T :<n <m J:f_ '/.."'''"' 'eTRl 'Pl '311-'eTRT en ~2ll'l ~

a 3iaifa yrtru 3maa 3ref Rra, laal, fclrn ii~~C'lll, ~ Fcl1Wr, 11)2\'l ~ - vflcA cflq 1TCA. "ffilci, llPT . ~ ~
. 110001 at an1 sf1 afeg1 h#j .
(i) A revision application lies to the Under §~cretary, to the Govt of India, Revision Application Unit

____,.. Ministry· of Finance, Department of Revenue, ,4,m, Floor, Jeevan Deep Building, Parliament Street, New
Delh_i - 110 001 under Section 35_EE of t_he CEj. ·i_li_~_-9· 44 in respect Of the- f.ollowing case, governed by first
proviso to sub-section (1) of Section-35 1b1d : Oj~if · . · > · _

(ii) <!ft T-rrc;J ~ mf.l ~ 1lf!'ITT -q ;:;f6! ~ mf.l ~- f-1 fclml 'lfUmTITT'm 3RI:,~ -q 'lfl fclml 'lfUmTITT f-1 ~rwsrr im m gu mt , a Rav8 rusr z u&iii# a& ae Ras@ arm .# zm Rv rwsrm -q m llfR ~ i!fcl>m m
ctRR~ml 'lf · ..
(ii) In case of any loss of goods where thel)

1
~ss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to anot,l;ier during the course of processing of the goods in a
warehouse or in storage whether in a factory ot\\in a warehouse. ; ,:jrl:~ ,, · ,

"
In case of rebate of duty of excise on g~~ds exported to any country or territory outside India of
on excisable material used in the man~f~cture of the goods which are exported to any country
or territory outside India. )~l . : · , · .
<!ft =, <nf= fcl"1 a ma aa a,al#hi +aa meta rn +rivma 'ITT I
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(1)

(c)

J

~l i~,ii
m'1T ~-~~~~~~~cf) mfr~:-f
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. f:
(1) ~~~~- 1944 c#t ~ 35-ell/35-~ cf> 3fc'!'I'@:-]!:JLf

IT''
Under Section 358/ 35E of CEA, 1944 an appeal lies torli~:ii;;I,t
aRRra ufRw 2 (1) en ~ ~~ cf> ™ #1 srfa.f${rfrt a ma # «#mm zy«en, ch#fr
scare«a g«can ga hara or4tu nanfeasn (frb) al sank$jg)# 4)mi, srs«rare i 311-20. ~-

i'f=cc1 $11f4c<:>i cliA.Jl\'.l□-s, ~ "f<R . 3l$l-Jc;lqlc;-3aoo16 lli·l
#ii
mu

(a) To the west regional bench of Customs, Excise & Service i~x Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, A.nmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ~Ii:Ms

%4:J;~}•:
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(b)
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(<,) 'If«! s\ """ f<R!I 'll's m """ ~ f.'!<ilfua """ <R m """ s\ f<lf'rst
0r'!W """"'W'" """ """ <R i3<Sfs'l

~cf)~ cf)~ ii \i'IT 'lTiffi cf) mITT fcITTfr ~ m ~ i:i frrmlmr t1 l.
JI:;:/J,

In case of rebate of duty of excise on good~ exported to ariy country or territory outside
India of on excisable material used in the manufacture oC\he goods which are exportedt-·11

to any country or territory outside lnci,_ia.: . ~ti:
m'2; ~ <ITT 'l_fffil"f ~ ~ 'lTiffi * mITT (¥ffi;I m 1tcR <ITT) f1<Tm FclJlii i Tflff l=!IB m 1

I . . '!1:I:. ' ~ir
In case of goods exported outside India export to Nepal ~r Bhutan, without payment of

I 11'!/ .
duty. :~!li
3ITT'J1'I ~ c#t ~ ~ cf) 'l_f@l"f cf) ~ \i'IT ~ ~ llR1 ~:~ % 3ITT ~ ~ \jf[ ~ ~ ~
f.m1, <fl ~ ~- ~ <fl &Rf IITffi'I c!T .x,lill IR m mG i'i ~ 3~ (ri.2) 1998 ~ 109 &Rf
&n-= ~ ~ "ITT I :_)!
l'l'j'1\I J.'i.%ti

,iii I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules ma'Oe there under and such order
is passed by the Commissioner (Appeals) on or after, the'[date appointed under Sec.109
of the Finance (No.2) Act, 1998. ~r%
~~~ (~) f.91.l"llqcll, 2001 <fl f.m1:I 9 m 3fc'!'I'@ FclPifc!ec ~ ~ ~-8 i'i GT ~ i'i.
~~*mfr 3TITTT ~~ ~ cfR l=!R-1 a 9e pa--3me j 3r4ta 3rr c#t c:'r-c:'r ~ <fl m2.T
6Rra ma fan sat Rey s# rr all g n garsnf a siaif I1 35- i'i frrmful ~ <fl 'l_fffil"f
a qa a mrr tr--6 arcana at mfr 'l.\'l if;:\'l ,~ I )[j!j%i

1,·:11

The above application shall be made in duplicate in For.if\ No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals)Rules, 2001 within 3:;rnonths from the date on whicb_
the order sought to be appealed against is communicate.ff and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It shg'.Hld also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ~!!

-l:
(2) Rf 3a a arr Gsi vicaa van ya erg wr4 m ~ cpl=! w m wr4 200/- tu par #1 5,

3#h gi viaa vn ala a rnar mm 10001- c#t ~ ~i!c#t ~,:'!·A.:
The revision application shall be accompanied by a feJ1:of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.



;11,,·r-.·-·.
. f.. ,
#,)\Mks

- $The appeal to the Appellate Tribunattnphall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Centrl?.J Excise(Appeal) _ Rules, 2001 and shall be
accompanied against (one which at le,~t should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where arri~~nt of d~ty / ~enalty / demand / refund is upto _5
Lac, 5 Lac to 50 Lac and above 50 L~f respectively 1n the form of crossed bank draft 1n
favour of Asstt. Registar of a branchj:t~f any nominate public sector bank of the place
where_ the bench of any nominate pLi,lic sector bank of the place where the bench of
the Tribunal 1s situated. 'II~! ·Ms

(3) ,:@; ~~ T-i ~ lf'I 3lml1 cpf 'flT-fITTf I~ t m -~ lf'I 3ITT m ~ ~ cpf 'TTTfA~c@

irfzr 'GfFTT ~ ~ d2Zl m 'ITTc'f ~i:_l~~:.fr ~ ~ ~ 'clWi 'fl ERR m ~ 'll~~ 3~

~~ cn'r 'C!cf> 3ITT m~ 'fRcnR.l!~t!- 'C!cf> ~ fcnm ~ t I

In case of the order covers a numberJ~6f order-in-Original, fee for each 0.1.0. should be
paid in the _aforesaid manner not_ 1,i\hstanding the fact that the one appeal to th_e
Appellant Tribunal or the one appllc~~1on to the Central Govt. As the case may be, 1s
filled to avoid scriptoria work if excisid~: Rs. 1 lacs fee of Rs.100/- for each.

'fli;t:
1,jlr:

(4) .-lllll1<7lll ~~ 1970 an iitra #) rgqP --1 t sfaf feifRa fg 3rem 3rhea TT 3man zqenRen,f [ofu ,feral # weyr _ T-i ,la l va If R xii.6.50 trn cnf .-lllll1<7lll ~

fvR <'f1TT iTTrff ~ I -;_11~~-f:~ .. .:!I· .
••t,1

One copy of application or 0.1.0. as1~i~ case n:iay be, and the order of the adjourn1:7ent
authority shall a court fee stamp of ~~-6.50 pa1se as prescribed under scheduled-I item

of the court fee Act, 1975 as amend~: ~rl... .•. ·.. · .. ·.. . . ',•' fu!L I, . ' .· .•
(5) gr sit «#if@r mrat ht Riarr ao artlgf@mi1 #t si 1-1t t<-TA 3~ ~ ~ t ciI mi:rr ~-

»au ««ea st Asa st n3ms emimg. ePR
Attention in invited to the rules coverj;~\l these and other rel<:1ted matter contended in the
Customs, Excise & Service Tax App&'IJate Tribunal (Procedure) Rules, 1982.

4(6) « zra, db4t snea ans vd aandg 3naa =naneiart (tree). a if r@ct m T-ITlffi T-i
cncrc.:r ;m;rr (Demand) C!cT °ts o.» milk#jr« taa «en sear e I~Ji-a:;, 3l1tr.'n,m q:-i ;:,mi w
cfrn$~ t !(Section 35 F of the Centrai:!Bxcise Act, 1944, Section 83 & Section 86 of the Finance Act,l ii > ,

. :lmt : , · ..
~~~31R~cn{$~ ,~~.!l•_·.~afl'"~lfcfil' JTTJ'f.-'V~pl\Demandcd)-

() (section) 'fil5 11a« 4J : :
(ti) era arara trade #ez# f@.#@#
(iii) cdz fezrm a fer 6 as&faer f@.

. -~ .

e rt s# iara or4r'na q± sifa«er #, srirfa #e 4faparasRemrn&.. . .
..:v,.n . . , .. · , .

For an appeal to be f!le~ before th~_i'.IPESTAT, 10°/o of .the Duty & Penalty confirmed by
the A~pellate Comm1ss1oner woul9"~have to be pre-deposited, provided that the_ ~re­
deposit amount shall not exceed R$~10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing app;1ji before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & s~.q&pn 86 of the Finance Act, 1994)

'.lf.:t- . . - .
Under Central Excise and Serviceim:ax, "Duty demanded:\ shall include:

(i) amount determined ul9er Section 11 · D; _
(ii) amount of erroneous

1
@envat Credit taken;

(iii) amount payable und51:1:Rule 6 of the Cenvat Credit Rules.~
rz 3n2er # ve arr nferaswr 4 5ml 7Th4e 3rar 2re5 I c;us faataatmr fu ·r arcs #
10% 3P@Taf ail srzi tar us aarfa it as avs cl, 1011/c, 3P@Taf w # s sa &

.:, .:;1%!_•·. ·. .:, ·.' '. .qf . .
In view of above, an appeal agains:f~this order shaU:lie before the Tribunal on payment of

10% of the duty demanded where duty ·8:r. duty and penalty' are in dispute, or penalty, where
penalty al_one is in dispute." ~ftf : ✓,<{.\.;,_- .. ,.··.;:, :· ....# · n rj, '# te.,c?A# • g,, :'1' ,_ ~-, ;.-~ \ I:' 'n

t t,' ::, l ... r :~ - ~
j i . I - 3.))fi,jJ . ·. ( '.,·. '
~- -~#e \· · ._ -1
'llff~'.~ . ',, . - ,. ., ,/
•! I;• '> I·, {f"¥,I;; - "'-,~,_ ... ,;,;,,. ....-
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ORDER-IN-APPEAL

5.

the adjudicating authority held as follows:

interest and further proposed penalty on the appellant.

I Commissionerate[for short - 'adjudicating authority'].

·w'#·IP#3#re

i'f: V2{39)79/Ahd-l/2016-17

·f
ttr·
%i:'tf .
'l!···

M/s. Balaji Laminators, Plot No. 2003/1, Phase-Ill, p:mc, Vatwa, Ahmedabad
. 1'·

[for short - 'appellant'] has filed this appeal against 010 No. ~:P09/Div 11/2016-17 dated

31.8.2016, passed by the Assistant Commissioner. Central Exci.J~
1

(oivision II, Ahmedabad-
#· 61• Iiy,,@,,p:

2. Briefly stated, a show cause notice dated 19.8.2015.{jjas issued to the appellant.

alleging inter alia, that they had wrongly availed the CE~l'yAT credit in respect of
. · . · · 1 f fi'i,. Ml C I P 1excisable goods VIZ reprocessed p/as(IC: granules. rece1vec 1!w11 s. ast e O ymers;

Ahmedabad, [for short - 'supplier '/'manufacturer'] which was absolutely exempted. The
I. J:

notice therefore, proposed that the CENVAT credit so availed/be disallowed. along with',1'

$
3'+.
!. m:

This not-ice, was adjudicated vide the impugned OIO dated 31.8.2016. wherein
•,lti',

{;;t1

%
(a) the dispute to be decided is whether the appellanl is elgibile for;f11ENYAT credit to the tune or
Rs. 99,220/- for the period from June 2012 to July 2013 on the 6~$,is of invoices issued by Mis.
Castle Polymers; · · }Ji,
(b) that the Principal Commissioner, Central Excise, Ahmedabad-1 v·~le his 010 no. AHM-EXCUS-
00 I-COM-003-16- I 7 dated I 5.2.2016 held that Mis. Castle had wroily and in contravention or tlie
provisions of Section SA( I A) of the ·Centi·al Excise Act. 1944. hti;~: paid an amount representing
Central Excise duty and collected it from the buyers: that the amotiih paid as duty was ordered to
be recovered from them and to deposit the same in cash in tlfe.: Consumer Welfare Fund as
prescribed under Section 12C of the Central Excise Act. 1944 .• r!\1der the provision or Section
I ID( I A) of the Central Excise Act, 1944 read with Section I I D(2) '6f\he Central Excise Act. 1944:
(c) that as per the circular dated 14. I .20 I I, the appel !ant cannot avajl'the said CENYAT credit: that
when duty discharged by the appel Ian! had been rendered incorrect U~~re is no element of CENY/\T
credit available to the appellant for availment; .W,'.i'
(cl) that the burden of proof to ascertain the admissibility of CENYAT credit lies with the appellant
as per rule 9(5) of the CENYAT Credit Rules, 2004; :hi
(e) that the department has correctly invoked the provisions of e;,g~nded period and the appellant
has wrongly availed CENVAT credit to the tune of Rs. 992201-. :(t

I ·J'l. :K
4. Feeling aggrieved, the appellant, has filed this ,rppeal against the impugned

OIO, wherein he !fas raised the following averments: j;;
(a) that the appellant purchased reprocessed plastic granul~t from Mis. Castle under live

invoices on which Central Excise duty of Rs. 99.220/- was iiwolved;
(b) that there is nothing in the CENVAT Credit Rules. whiclX:.1?rohibils availmenl of credit or

duty paid by the manufacturer voluntarily on exempted goq~s:
(c) that the only requirement for admissibility of credit undertl1f CENYAT credit Rules. is that

inputs must be duty paid and such inputs must be used in~he manufacture of final dutiable
good_s which are to be cleared on payment of duty; . ll .

(cl) that 1f the manufacturer has paid duty wrongly the action. sljuld have been taken agamsl the
manufacturer and not against the appellant: • f~1j

(e) that the i1ivocation of extended period is riot correct: ·,ft• a, .
(f) that they wish to rely on CBEC's circular no. 1014/2/2016-Cx dated 1.2.2016. which

clearly states that 1t 1s a well settled position in law that a buyer may avail CENYAT credit.
if supplier has paid duty; }1!:

(g) that the impugned 010 may be set aside with consequentia1i'reliefs.fJ:;
®!l

Personal hearing in the matter was held on 20.6.i~ 17. \.\-·herein Shri'..J%!1]ah..
Proprieto.r, appeared for the appellant and reiterated thel~~ubmissions adv~f1 cGd--;in--tbe:: SsY .. .f ssvs 8@w if a,!" ..,...1, .... , - '!: ."-""1

i'.f . . • I%
,i• Y . / '· .· ., I ·

0

" . , f
-;t, I I · ----_1
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i.ft:
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extracts

9.

8.

.,...... i
C) :I

1Jlf

Igrounds of appeal. He also submitted; ~;ppies of the judgements relied upon by the
..,,. i' .

appellant. . : r.'I#6. I have gone through the facts 9-ffi\the case. the appellant's grounds of appeal. and

the oral submissions made during the c.lrse or personal hearing. The question to be

decided 111 the present appeal 1s whether he appellant Is eligible for CENVAT crecltt 111

respect of inputs supplied by Mis. Castiii'. Polymers. who had removed their goods on
#payment of duty, despite these goods bein ··~bsolutely exempt from payment of duty.
-~ i:

. . . f
R·..I

7. The genesis of the disput~;f s that Mis. Castle Polymers. Ahmedabad.

manufacturer of. reprocessed plastic ~Jtnules. which is absolutely exempted vide

notification Nos. 412006-CE dated 1.3.2005 and 12/2012-CE elated 17.3.2012. had cleared

the goods to the appellant, on payment o(Wtity. Along with.the appeal papers, the appellant

has enclosed copy of 010 No. AHM-EX3VS-001-COM-003-16-17 elated 15.2.2016 in the

case. against Mis. Castle Polymers. Al~(~~.clabad. whereii1 the l~rincipal Commissioner.
4Central Excise, Ahmedabad-1, held as"ollRP:(refer para 2oor the 010 dated 15.2.2016]

"I hold that the said noticee Mis. Cci.~"i~ PO(Vlllers Pvt. Lt~{., Ahmedabad have 11Tony/r
and in contravention of the provisi~i~

1
I110f Section 5A(fA) of the CEA. 19./-1 paid an

amount representing it as Central Excise duty on goods which were unconditional(V and
absolutely exempted fi"om payment <?{:1'.~'entral Excise duty and collected the same from

their buyers." ·_:11,J < ,
: ijl fl . ·
hrl . . .,
·•~1t · .

In this regard, I find that CB,!fi.C has issued circular no. 940/1/201 1-CX .. elated~r .
14-1-2011, which clarifies as follows: · ~:1•,~q-'.\l

2. It is further clarified that in cas.i the assessee pays any' a111ow1t as Excise duty 011

such exempted goods, the same ciqnot he allowed as "CENVAT Credit" to the
downstream units, as the amount p~)ja l1r the assessee cc111noF he termed as "dutr of',I.Rt - • . . • ·

excise" under Rule 3 of the CENVAT
1
itdit Rules. 200-f._·. ,·;

-3. The amount so paid by the asses-✓~, <in exempted goods and c:ollectedJi·o111 the buyers
by representing it as "duty qf exc(!1e_" will have to be 'deposited with the Central
Government in terms of Section I 1~lloJ the Central Excise Act, 19-1./ . M<freover, the
CENVAT Credit of such a11101111N1Uilized bv downstream units also needs to be
recovered in terms o(the Rule 14 o(lite CENVAT Credi/ Rules, 2004.· :.j~ . [emphasis supplied]

,!It: ..
The departmental view in such a situatil!·is vividly clarified Vide the above circular.

]'t
The appellant however. a.1~,ongst other cases. has relied upon the, below

mentioned case. · i!r'#
a Neu land Laboratories Limited dtlr S 317 ELT 705 and 201 S 3 19 A 140 AP - relevant

!lll.·v!

?#'±4
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f#r
7. Further, the Board's Circular No. 9401//20/ 1-CX. dated 1.JjJ-2011 was also ~rough!
to my notice. In this Circular, it has been stated that where an 'f,J_Ssessee pays Excise duty

011
exempted go0ds, the amount recovered as Excise duty /w.stito ~e deposit~d with the.

Central Govemment and Cenvat credit also needs to be recovered m terms qf Rule 14 of
the Cenvat Credit Rules, 200./. Rule 14 1?f'the ( 'em•llf Cree/ii !?°u1~s. no douht. providesjiw
recovery of credit taken. The Boarel asswnes Ihat tfan ussessee}lukes credit ofduty which.
was not required to be paid but paid, ·avai/111e11t <?f'credit ll

1oultl uttroct the prr!l'isions 1>/
Rule 14 of the Cenvat Credit Rules. The conclusion is that tlf~ credit which was taken
wrongly would arise when an assessee is required to determine'jjhether the inputs/capital
goods received by him are liable to duty or not and whether chi{¥ 1s pc~vahle or not. There
is 110 rule which puts an obligation on the receiver of goods.#$hen we wke note id the
fact that the assessee may receive inputs/capital goods/service'classifiable under almost
all the headings, it is diJ!icult to im_agine that legislature wo[ld require the assessee lo
determine whether duty s payable for all these items or not aid then wke cred. Even a
jurisdictional Central Excise officer may not have all the iteli1i; listed in the Schedulefor
assessment. Infact, assessment has been wken c111•ay eve11.fro1i~Jhe Central E,cise <>/Jicer.
That being the case, the Board's Circular which has been J~.rned without wking into
consideration and considering the implication.,· of' the provisi1!1s and implications qf the
instructions on the assessees cannot be applied hlindly to arrive at u conclusion against

the assessee. lj,\ '
4

This case was upheld by the Hon'ble High Court of Andhra Pradesh, wherein the Court.,..
held as follows: ;:f

"TMs appeal is sought to be preferred against the judgmeJ!. and urder uf the learned
Tribunal dated 5-9-2013 and sought to he ud111itted 011 the f<>'1m1·i11g suggested c111estio11s
of law. %
"(i) Whether the Hon 'b/e Tribunal is correct in allowjhg the respondent to lll'llil
Cenvat credit on Ethanol, a non-excisllble commodity, under Rule 3 of 'emvat ( 'redit
Rules, 2004, which provides that ll mam,.fm:turer l!f:/11;lll pro«zict shall be allowed to !like
the credit ofduty ofExcise specified in the First Schedule to thle Central Excise Tar(t/Act.
more so when the Central Excise Qfficer at the supplier's e11?{,has held the product to be
wrongly classified and paid duty wrongly with intention to]ifws.,· the umutilized Cenva
credit to customers? f
(ii) Whether the Hon 'b/e Trihunlll is correct in setd1i',!, aside the order of' the
Commissioner (Appeals-!), Hyderabad against the respo1u1JJ;/r1v!LLJ. when they availed
the credit contra1y to the provisions hf Rule 3 reC1d with Rz~/,e 9(5) <!l the Cenl'lll Credi!
Rules, 2004?" , jf_i

#
We have heard the learned Counsel .fiJ/' the CIJIJl!!llllnl and/gone through the i111pug11ed
judgment and order of the /ecirned Tribunal. #

l:j'
We have noticed that the learned Tribunal on fact found that in this rnse duo· lel'ied u11
the raw material has actually been paid. Once· it is found oiifaet and it is not challenged
on the ground of any perversity, the exemption is applicabf.t(a11to111lltically. The !ellrnec/
Tribunal has relied on the decision 1?( the MadrC1s Pligh Court in the case <!I'
Commissioner of Central Excise, Chennai-1 v. CEGAT. Chi1111lli- 2006 (202) E.L.T 753
(Mad.) and recorded thlll the facts in thCII ('((SI! llnd the pi@sent case are identical and
therefore, the said decision is applicable 10 the present casej~f:

Hence, we do not find any reason to inte1.fere ll'ith thejudglient and order of the teamed
Tribunal. . ---~-' r_'

~; i•l

. However, I find that the High Court -.. the case or Nestle India
#
ij:

Limited [2012(275) ELT 49 (Bom)] cleciclecl a similar matte& by holding as follows:
· :./#Jii;_i

%
5. Mr. Ferreira, learned Assistant Solicitor GeneraljiJr tlidOppellant, submitted that the
scheme of /all' is that if, excise duty is collected. Cl person l~r.rnhsequent ph1c·e is entitled
to claim Modvat credit. According to Mr. Ferreim. lellrn~i/Assistct11/ Solicitor Ciu.1i'r!I;;;[~. '·
this can be so tf. duty is validly collected at w1 earlier st~ke. In this case clw,1,,}j_yt1li1~l '· · · ·
payable at all at the place outside Goa, .,ince nn dU(v can•_.ir_r_ levied onjob "'"_.1;~[(\jc;;t ,\,;, ·••

f ,J~~ {Y·- ·'\1 . );: , •:h
'ii: }-('~ :"& ,;,...• :,;,• ,1,-<;,J:;;n
s Mr«71 co
JI-;
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on mam1facture and, therefore, the 1)\~}fbmle11ts are 1101 entitled to clllilll a11_r Modmt
credit. Though this submission appears't'g, be reasonable and in accordcmce with /cnr. ll'e
md it not ossible to entertain this sub1W!ssio11 in the acts o · the resent case si11ce lit 110
point of time the Revenue questioned 'tPle mmlicllbilitv of the excise dwv at the {JIace
outside Goa. Those assess111e11ts have b~fn al/oll'ed to hernme f711lll and the goods hal'e
been removed .from the jurisdictio11 <l~{z.e Excise CH/leer at that place u11d hmught to
Goa. l\loll', in Gou it will not be permissible to allow the Rervenue to ruisl' the co11te111iu11
that the assessee n Goa cannot cla#otvat credit ill ( 1()(/ heCtf/1.\C d11t1 li<'C:d 1/0{ lw
/~lt!:!<~ut.rnle Goa. j !, . ,. .H .
6. As we have ohserved that the asse.\'.~{pe11t is a/Imred to he .fi11al. it 1rnuld 1101 he legal
and proper to allow the Revenue to r(lhe the question on the basis of :\Iodrnt credil.
Indeed, now the payment of excise durl }1111st he treated as l'ct!id. there.fhre. the claim <il
Modvat credit must be treated as e.vcise~f:

11

i,tty l'lllid~v paid.l [emphasis supplied]

·If'#
I find that the High Court of Bombay has /[,~lei that no credit is admissible in case the goods

· • lti · . .
that are not leviable to d_uty. The High cf1rt allowed the cre~it in the a~ove instance only

:25:.2¢
however, that the assessmg officer 111-chitre_ol the appellant. cannot Sil Ill .1udg111ent as ~o

whether the duty was payable or not on .~e goods supplie_d, Since. it is on record that the

duty payment by !VI/s. Castle Polymersi1:ij\hmcdabad. [tl;i "'.pp_lier of the inputs in the

instant case] was objected to by he}[Department by issuing a notice. which was

subsequently confirmed by the Principa!~f o\nmissioner. ibid. Joli owing the judgement of

the 1-Ion'ble High Court of Bombay, I h'.6Jd that CENVAT credit in such cases cannot be

allowed, therefore, I uphold the impug1~-~,: 010 dated 3l.8 .. 2016 'wherein the adjudicating
akauthority has ordered recovery of the CE)jVAT credit along with interest and penalty.

#'· 1 l · ·M..
10. I find that the appellant hJ:~{i;~:iied upon circular. no. 1014/2/2016-Cx elated

1.2.2016, which states that a buyer may ltai'i_CENVAT credit.if the supplier has paid duty.
t{t '

The relevant text is reproduced below fo1iJ\:!ase of reference: . ·,
. · !:ll ._ . ·- ·

2. In the said judgment, Hon ble,lligh ·ourt _hus he_lcl thal duty under c_
0

<!111/'lll ~\cise!
Act, 1944 can be levied, if the arocltnhas come into existence as u result ofpmd11ct1011 or--~ . '

mamifacture. Articles which are n,rft,)produced or manufactured cannol he suhjectr.!d to
levy of excise duty. On the imporr:d!t:, like ar1icle, no additionlll duty Cllll he lei·ie!d under
section 3(1) cf the Customs Tarlff Ae. 1975. Since the vessels lll7d other .floating
strucwresJbr 'breaking-up' are not{manufactured in India, no excise du is lr.!l'iahlr.! and
consequently no additional duty w{~(e,; Section 3(1) of the Customs Tariff Act. 1975 cu11
be levied on import of such goodl)tThe rel/son .f<ir such ~·<J1.1clusio11 by Hon 'hie High
Court is that when articles which c({~o/ not produced or maill//cictured cannot hr.! sul1jected
to levy of excise duty, then 011 the -~Zt.frorf <?I" like articles l/0. udclitiot1C1I duty Cl/II he! {eried
under the Customs TariffAct. {_{/1·.#3. In view q( above said judge;!~in,. tmde are .fi1/lm.ring. 111·0 d(f/erent 11racticr.!s us
enumerated below and are being:~xsued Shml' l'CIUSe Notil;es uccording {() the! pructicr.!
theyfollow:- 1!3t · · ·
(i) Show Cause Notices havf)'.(Jeen issued to i111portr.!r,"v ll'ho are not paying 'FD
demanding CVDJ,-om them as deltih111e11t hus appealed against thr.! order of th<! Hon 'hi!!
High Court c?fGi1jarat. ·:;}T, : · . : :
(ii) Show Cause Notices .fiw 1i'l??i1g al'uilt11C!llf <!f" CL'Nl:'AT ar.!dit lwl'e he<!// issued to
those importers who are paving ClD voluntarily and taking 'ENYAT aedit and utilising ~
the same.fiw payment of Central F;i~fse. duty liahilit_r ctrising due to hreaking <f ''f!.Ss_els. .. _

! ·t· t£~'.l,1 ·:.·•' : . ',"s+i . A!' » s .,
%} yo,' 2'a '0 r_l,l , /" ;. /· l'I' "~\ill: ,, ·:: J"'
:\, I-'' ,, ' .. ' ',J
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f
.:/. The problemfaced by the trade due 10 issue oj'Sholl' cans}Noiees in either situation
has been examined in Board and ii has been decided that all,Show C'nuse No/tees issued
for non-paymenl of CVD [refer para 3) above] shall be kejjt in coll book 1ill 1he SL!'
filed by 1he depar1111enl in 1he Hon 'ble Supreme Courl is c/eciclfc/·N
5. Show Cause Not ice denying cent cr&an of crD paid lftntarily bry the importers
of the lime of imporl is 1101 warrcmfecl. fl is ll'ell se11/ec/ 11osilj[JII in lull' thctt ct huyer /1/CI_\'

avail Cenval Credit, if supplier has paid duly. In 1his regurcWiJl/oll'ing case /all' may he
referred- CCE v. CEGAT [2006 (202) E.l. Tr. 753 Mad HC DB)]. CCE Ev. Ranbcosy Labs
Lid. [2006 (203) E.L. T. 213 (P & H HC DB)], ommussoner4of Central Excise. henna­
1 v. CEGAT. Chennai repor!ed as 2006 (202) E.L. T. 753 (◊~fc1cl.J. Credi! is accorclingly
admissible for duty paid volun/arily. Jt,•6. Thus, once the importer has paid CVD 011 imporl of'shi11',tCe11rnl Credi! o/'lhal CV])
cannot be denied for payment cfCientml Excise duty on breaking of thctt ship. Shmr
Cause No/ices already issuedfor denying Cem•al Credit 111cJl1he cleciclecl in light c!f' these
instruct ions and infuture such Show C 'ause Nol ices 111c~1' not}i,e issue cl.j\

.j['
t,,'Ji

11. The above circular is not at all relevant since tl¥e above circular talks or at
situation pertaining to applicability of CVD and availment of11.CENVAT credit in the said

. )1 --
context, while the present dispute is relating to an exemption nder Section SA( l A) of theh.
Central Excise Act, 1944, which clearly debars a manufactui;~r from payment of Central

I ' ­

Excise duty, as the exemption is unconditional. In the preseiit, case, the manufacturer was!::

not supposed to pay Central Excise duty and therefore. the apMellant could not have availed
I ' j,,I

CENVAT credit of a payment that was not Central Excise .tluty. Hence. I fine\ that the

resort to the circular by the appellant. is not legally tenable. l!<lt!;·,
12. During the course of personal hearing. the appellant has submitted copies of

various case laws on which they wished to place their reliandt On going through the said#l
case laws, 1 fine\ that the case laws viz. lV!DS Switchgear ,IJrnitec\ [2008(229) El.T 485

I •:Jr·
(SC), Kerala State Electronic Corporation I l 996(84) Eillr 44 (Tri). Aggarwal Iron

I {r,!:
Industries [2005(184) ELT 397 (Tri-Del). Anand Arc;jf Electrodes Private Limited

[2010(252) ELT 411)], Nahar Granities Limited [2014( 305) ELT 9 (Guj)], Balakrishna#
Industries Limited [2014(309) ELT 354]. India Vision Sat~lite Communications Limited

-If: .

[2015(39) STR 684], Ultratech Cement Limited [2011(22) STR 289]. stand distinguished

since in the dispute at hand, as is already recorded by me J[ para 7. supra, the payment of,1.
h

duty at the supplier/manufacturer's encl has been held tf: have been wrongly paid in

contravention of the provisions of Section SA( l A) of the cijk, 1944. Further. with respectqi,,, ··r,
to the reliance of the appellant on the case or Mis. Arv incl Ul111itecl [2014(300) ELT 481 ]. I+fi

fine\ that it pertains to claim of rebate and is not relevant to ti{~ issue at hand.f9.
13. The appellant's contention is that the demand ~;barred by limitation. Section

11 A(4) of the Central Excise Act, l 944. lists live situations]fherein extended period can be

invoked. I fine\ that the appellant had clearly failed to distlrnrge the obligation cast under

Rule 9(5) of the CENVAT Credit Rules, 2004. and had the;~bby availed the CENVAT credit

in contravention of the CENVAT Credit Rules. 2004 :~;1d thereafter used it towardsl! --··-·
payment of Central Excise duty. Since the cNAT eredj was availed i«ifs@iito.of
the CENVAT Credit Rules, 2004 with an intent to «ks«@j#$

lj. . ,,_, · } s: ..,;
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Mis. Balaji Laminators,
Plot No. 2003/1, Phase-Ill,
GIDC, Vatwa,
Ahmedabad

By RPAD.

To,

\k~ _,,,,,..
(Vin~ )
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

Date :3J07.2017
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15.

20.7.2016, is upheld.

,.,~-~-,·-,~,·~ti ..
tr: 1..

. i', 4
credit towards payment of duty, I find this ~11\'>e a fit case for invocation of extended pcri~cl.

Hence, the contention of the appellant that e~enclecl period cannot be invoked, lacks merit.''l .
14. · · In view of the foregoing, .M.. rejected and the impugned 010 elated

1rm, ·,Jt
;!111
:½i,'1[u·,,1J,j

3-i'·llc>icfic..f1 c;c!RT ~ ne 3rth m fu-lqc:1{1 39.J.lcfci ~ * ~~ 61
, ~~I . .

The appeal filed by the appellanl
8
rtands disposed of 111 above terms.
4
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